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DETAILED ACTION 

The amendment filed on January 21 , 201 1 , has been received. 

Claims 1-11, 13 and 1 4 are pending in this application, claims 8-11, 13, and 1 4 
are withdrawn from consideration, and claims 1 -7 are examined on their merits. 

Applicant's arguments with respect to claims 1 -7 filed on 1/21/201 1 have been 
considered but are moot in view of the new ground(s) of rejection. 

Claim Rejections - 35 USC § 1 12 

The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

The rejection of claims 1-7 under 35 U.S.C. 112, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention, is withdrawn. 

Claim Rejections - 35 USC § 102 



The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 
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A person shall be entitled to a patent unless 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

Claims 1 , 4-7 rejected under 35 U.S.C. 102(b) as being anticipated by Fleming et 
al. (Journal of Food Science 1983, Vol. 48, p.975-981). 

Fleming et al. disclose a liquid product which is water-based comprises living 
microorganisms having a shelf-life of at least 1 month at 10°C, during which the pH is 
decreasing less than 2 points and is free of carbohydrates that can be metabolized by 
the microorganisms, microorganisms are from genus Lactobacillus, and the product at 
20 °C experiences a decrease in pH of less than 2 points (brined vegetables fermented 
with Lactobacillus plantarum all fermentable sugars were removed and is stable during 
12 months storage at room temperature, 24 °C and at pH 3.3 or pH 3.8) (Abstract, p. 978 
2 nd column 2 nd paragraph, and p. 979 1 st column "Discussion" lines 1-12), the pH of the 
product at the beginning of storage is 4 or higher (pH 4.5) (p. 976 1 st column 2 nd 
paragraph line 10). It must be noted that Lactobacillus plantarum is a probiotic. 

Fleming et al. therefore clearly anticipate the claimed invention. 



Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 
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(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 1 02 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

The rejection of claims 1-4, 6, and 7 under 35 U.S.C. 103(a) as being 
unpatentable over Reniero et al. (WO 00/53202) in view of Schlothauer et al. (US 
Patent No. 7,780,970 B2), is withdrawn. 

The rejection of claims 1-7 under 35 U.S.C. 103(a) as being unpatentable over 
Reniero et al. (WO 00/53202) in view of Kailasapathy K. (Current Issue Intest. 
Microbiol., 2002, Vol.3, p.39-48) and further in view of Hottinger et al. (US Patent No. 
5,382,438), is withdrawn. 

Claims 1-7 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Fleming et al. (Journal of Food Science 1983, Vol. 48, p. 975-981) and Reniero et al. 
(WO 00/53202). 

As mentioned immediately above, Fleming et al. teach a liquid product which is 
water-based comprises living microorganisms having a shelf-life of at least 1 month at 
10°C, during which the pH is decreasing less than 2 points and the product is free of 
carbohydrates that can be metabolized by the microorganisms, microorganisms are 
from genus Lactobacillus, a probiotic, the product at 20 °C experiences a decrease in pH 
of less than 2 points (brined vegetables fermented with Lactobacillus plantarum all 
fermentable sugars were removed and is stable during 12 months storage at room 
temperature, 24 °C and at pH 3.3 or pH 3.8) (Abstract, p.978 2 nd column 2 nd paragraph, 
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and p. 979 1 st column "Discussion" lines 1-12), the pH of the product at the beginning of 
storage is 4 or higher (pH 4.5) (p. 976 1 st column 2 nd paragraph line 1 0). 

Fleming et al. do not teach the product comprising milk proteins, and 
microorganisms do not metabolize lactose. However, Reniero et al. teach a liquid 
product which comprises living microorganisms/, having a shelf-life of at least 1 month 
at 10°C, and during the 1 month at 10°C period the amount of living bacteria decreases 
less than 2 log-units, the microorganism is a Lactobacillus (a cereal drink comprising L. 
casei CNNM 1-21 1 6 or ST1 1 which is stored at 1 0°C for 30 days, and the survival rate 
after 30 days less than 2 log units) (page 29 of the "PDF" Figure 3.), Reniero et al. teach 
a Lactobacillus, L. casei CNNM 1-21 16, (p.23 claim 6). It must be noted that L. casei 
CNNM 1-21 16 or ST1 1 does not use (metabolize) lactose. Reniero et al. further teach 
milk (milk proteins) can be added to the product (p. 24 claim 14). Reniero et al. teach L. 
casei CNNM 1-21 (a probiotic) is capable of utilizing carbohydrates sucrose and 
glucose, and further teach acidification of the medium after supplementing the growth 
medium of L. casei CNNM 1-21 16, with sucrose and glucose (please note that the pH of 
the medium drops form 6.50 to 5.50 and continues to drop to pH 4.0 when sucrose and 
glucose are included in the growth medium) (see page 28 of the PDF Figure 2. 
acidification of L. casei ST1 1 or CNNM 1-21 1 6, pH vs. fermentation time in hours). 

Therefore, a person of ordinary skill in the art at the time the invention was made 
would have been motivated to apply the prior art teachings and not to include the 
carbohydrates that can be metabolized by the microorganism in the liquid product as 
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taught by Reniero et al. in order to provide a liquid product which is milk-based and 
comprises a microorganism having a shelf-life of at least 1 month at 10°C, and during 
the 1 month at 10°C the amount of living bacteria decreases less than 2 log-units, which 
is free of carbohydrates that can be metabolized by the microorganisms. Because 
Reniero et al. teach the presence of carbohydrates (sucrose and glucose) that can be 
utilized by the Lactobacillus, L. case/ CNN M 1-21 increases the acidification (drop in pH) 
of the medium, and because Fleming et al. teach removing the fermentable sugars form 
the liquid product comprising a microorganism makes the liquid product 
microbiologically stable during the storage for 12 months at room temperature/24 °C, 
and at pH 3.3 or pH 3.8. 



Conclusion 

No claims are allowed. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Kade Ariani whose telephone number is (571) 272- 
6083. The examiner can normally be reached on IFP. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Michael Wityshyn can be reached on (571) 272-0926. The fax phone 
number for the organization where this application or proceeding is assigned is 571 - 
273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/Kade Ariani/ 

Primary Examiner, Art Unit 1651 



